
 
 
 

 

F

It’s like d
in overdr
regulated
Rule,” be
about reg

Why wor
legislatio
give their
doesn’t w
hurt them
considere
obligatio

EPA and
Rule FAC
see if it s
represent

EPA “FA

The Rea

This state
land use—
the rule w
otherwise
tolerant p
actually c
they look

                  
1 “But righ
clearly pr
“The Supr
acres of w
and gover
regulate-s

Americ

FACT or 

déjà vu all ov
rive, promoti
d under the f
ecause every
gulating land

rk so hard to
on to send EP
r concerns th

want that, so 
m. That goes 
ed at all the 
ns the rule w

d the Corps r
CT CHECK
shakes or stre
tatives in Co

ACT”: “T

l Facts: 

ement would
—except EP
will regulate
e “lack clear
plants. And t
contain wate
k like land.  

                       
ht now 60 per
otected from 
reme Court d

wetlands witho
rnment officia
small-streams

can Farm Bu

FICTIO
about th

ver again. Ju
ing the newl

federal Clean
yone support
d than protec

o promote a r
PA back to t
he serious co
it will say m
double for f
cost to farm

will trigger.  

ecently relea
K.” So we too

engthens you
ongress and a

The Clean W

d be funny if
A calls the l
 60% of the 
r protection.”
the newly re
er only when

                   
rcent of the st
pollution and

decisions in 20
out clear fede
als.” http://ab
s-31332848 

ureau Federa

ON? Shed
he new “w

ust as with th
ly released fi
n Water Act.
ts clean wate
cting water.) 

rule that’s al
the drawing b
onsideration 
most anythin
farmers and 

m families of

ased a bundl
ok the oppor
ur faith in th
ask them to D

Water Rule 

f the issue w
land “water”
nation’s stre
”1 “Wetland

egulated “stre
n it rains. Th

treams and m
d destruction.”
001 and 2006
eral protection
cnews.go.com

ation

dding the
waters of 

he proposed 
final rule def
. (EPA has g
er! But peopl

 

lready final?
board—to c
they deserv

ng to convinc
ranchers, be
the wide-sca

le of fabricat
tunity to che

he agencies i
Ditch the Ru

does not reg

weren’t so ser
” in the rule. 
eams, and m

d” is simply l
eams” (unlik

hey don’t loo

millions of acr
” EPA Thund

6 left 60 perce
n, according t
m/Politics/wir

e light on
f the U.S.

rule a year a
fining “water
gone to callin
le who’ve re

? Because Co
onsult prope

ve (not just li
ce opponents
ecause EPA’
ale, complex

tions boldly 
eck their “fac
integrity in th
ule! 

gulate land 

rious. The ru
EPA’s own 

millions of ac
land that is w
ke most of th
ok at all like 

res of wetland
derclap campa
ent of the nati
to EPA, causi
reStory/epa-ru

 EPA’s “
” rule 

ago, EPA’s s
rs of the Uni
ng it the “Cl
ead the rule k

ongress is lo
erly with stak
ip service). E
s that the rul
’s economic 
x and costly 

labeled “Th
cts.” Take a 
his process. 

use.” 

ule is all abo
press statem

cres of wetla
wet enough t
he already re
streams to m

ds across the c
aign ending S
ion’s streams 
ing confusion
rules-protect-d

June 11,

“Facts” 

spin machin
ited States” 
lean Water 
know it’s mo

ooking at 
keholders an
EPA despera
le isn’t going
analysis has
permitting 

he Clean Wat
look below,
Then call yo

out regulatin
ments claim t
and that 
to support w
egulated stre
most people—

country aren’
Sept. 29, 2014
and millions 

n for landown
drinking-wate

, 2015 

ne is 

ore 

nd 
ately 
g to 
sn’t 

ter 
, and 
our 

g 
that 

water-
eams) 
—

t 
4. 
of 

ners 
er-



 

 

The rule 
any lands
and ordin
eventuall
bed, bank
previousl

You mig
photo. Bu
and there
existence
sensing o
or visible

                  
2 Final Ru
indicator
Natural R
as well a
LIDAR) 
sufficient
hydrolog

defines “wa
scape feature
nary high wa
ly reaches a 
k and OHWM
ly found to h

ht think you
ut even if tho
efore “waters
e of a “tribut
or mapping i
e bed, bank a

                       

ule at 91 (ex
rs” through “
Resources C
s the analysi
data, and de
t to create an

gic modeling

aters of the U
e “characteri
ater mark” (O
navigable w
M can look l
have a bed, b

u can kind of
ose things w
s of the U.S.
tary” using o
information”
and OHWM

                   

xplaining age
“USGS topog
onservation 
is of aerial p
esktop tools t
n ordinary hi

g”).  

U.S.” to inclu
ized by the p
OHWM)—s

water, no mat
like this farm
bank and OH

f make out a 
weren’t visibl
.” under the 
only “indicat
” or other “d

M. 

ency staff ca
graphic data
Service (NR

photographs, 
that provide
igh water ma

2 

ude “tributar
presence of p
so long as wa
tter how man
m field in Te
HWM:  

“bed, bank 
le, the agenc
new rule. Th
tors” identifi
esktop tools

an establish t
a, the USGS 
RCS) Soil Su

and light de
 for the hydr
ark, such as 

ries”—and d
physical ind
ater sometim
ny miles awa
ennessee tha

and ordinary
cies can still 
he agencies 
iable to agen
s.”2 There do

the existence
National Hy

urveys, and S
etection and 
rologic estim
a regional re

defines tribut
dicators of a b
mes flows in 
ay. (Final Ru

at the Corps o

 

y high water
find land to
claim they c

ncy staff thro
oes not need 

e of the requ
ydrography D
State or loca
ranging (als

mation of a d
egression an

taries to incl
bed and ban
that feature 
ule at 204) A
of Engineers

r mark” in th
o be a “tribut
can establish
ough “remot
to be any ac

uired “physic
Dataset (NH
al stream ma
so known as 
discharge 
nalysis or 

lude 
nks 

and 
A 
s 

his 
tary” 
h the 
te 
ctual 

cal 
HD), 
aps, 



 

3 
 

This means that distant regulators using “desktop tools” can conclusively establish the presence 
of a “tributary” on private lands, even where the human eye can’t see water or any physical 
channel or evidence of water flow. That’s right—invisible tributaries! The agencies even claim 
“tributaries” exist where remote sensing and other desktop tools indicate a prior existence of bed, 
banks and OHWM, where these features are no longer present on the landscape today. Final 
Rule at 94-95. So land will be regulated based on the presence of invisible or historical 
tributaries. Tributaries also include ditches that carry only rainwater, if the ditch was built 
(maybe decades ago) to divert the rainwater flowing in a natural drainage path. Final Rule at 98-
99. 

Even if you think it’s a great idea to treat areas like this as “waters of the U.S.,” it’s hard to 
dispute that regulating them is regulating land. There’s also no question that having a part of 
your property defined as “waters of the U.S.” has a devastating impact on a landowner’s ability 
to build, grow or do most anything on that land without the risk of Clean Water Act liability. 
Landowners or others who conduct any activity on these areas—growing and protecting crops, 
harvesting trees or building roads, houses or most anything else—and who cause any amount of 
“pollutant” to fall into these areas will be in violation of federal law (subject to huge penalties) 
unless they first submit to a cumbersome, complex and often extremely costly permitting 
process. Most people would agree that’s regulating land use.  

EPA “FACT”:  “A Clean Water Act permit is only needed if a protected water is going to 
be polluted or destroyed.” 

The Real Facts: 

If a low spot or other “water” is regulated as a “water of the U.S.” under the rule, then any 
“discharge” of any “pollutant,” in any amount, into that feature—even if the feature is dry at the 
time—is illegal unless it is authorized under a Clean Water Act permit or some other provision 
of the Act.3  “Pollutant” includes soil, biological materials, and rock, in addition to waste 
materials.4 Courts have interpreted “pollutant” broadly to include most any foreign substance, 
and even the disturbance and immediate redeposit of soil in the same spot (regulators call that a 
“regulable redeposit”).5   

That means conducting any activity on land that causes any material to be deposited onto a 
regulated low spot, wetland, or ditch (applying fertilizer, applying pest control products, or even 
just moving dirt) can trigger CWA permit requirements and “discharge” liability of tens of 

                                                            
3 (CWA §301(a), 33 U.S.C. §1311(a) (“the discharge of any pollutant by any person shall be unlawful”); 
CWA §502(12), 33 U.S.C. §1362(7) and (12) (defining “discharge of a pollutant” to mean any discharge 
of any pollutant into WOTUS). 
4 CWA §502(6), 33 U.S.C. §1362(6) (pollutant definition). 
5 See National Cotton Council v. EPA (6th Cir. 2009) (finding intentional application of pesticide for its 
intended purpose is discharge of “pollutant”); Q&A on Revisions to the Clean Water Act Regulatory 
Definition of “Discharge of Dredged Material”. 
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thousands of dollars per discharge per day.6 Notice what’s missing here? There is NO 
requirement of any actual environmental or water quality impact from the activity. Just the 
“discharge” of any amount of “pollutant” into the regulated area is enough to trigger permit 
requirements, plus potentially devastating penalties—even imprisonment.  

EPA “FACT”:  “The Clean Water Rule does not change exemptions for agriculture.” 

The Real Facts: 

The rule doesn’t technically “change” the several Clean Water Act exemptions for agriculture. 
But, by broadening the definition of “waters of the U.S.,” the rule works around those 
exemptions, making many more farmers vulnerable to enforcement lawsuits and liability under 
the Clean Water Act if they fail to get a permit for their farming. Here’s how… 

There is no Clean Water Act exemption for the application of fertilizer or products to protect 
crops from pests or disease in “waters of the U.S.” That means, when the rule defines features 
right in the middle of a farm field to be “waters of the U.S.,” putting any amount of fertilizer or 
pesticide onto those features will be an illegal “discharge” unless the farmer gets a permit under 
Clean Water Act section 402.7 That’s true even at times when the protected “water” (low spot) is 
perfectly dry—and regardless of whether the application would have any environmental effect!8 

EPA’s “FACT CHECK” specifically mentions the longstanding exemption for “normal” 
farming, ranching and forestry activities. But what it leaves out is the fact that this exemption 
only applies to moving dirt (not applying fertilizer or crop protection products), and it has been 
interpreted very narrowly by the agencies. For example, the agencies have historically taken the 
position that “normal” farming only means activities such as plowing and planting at 
“established” operations that have been “ongoing” at the same location since the exemption was 
created in 1977. See, e.g., U.S. v. Cumberland Farms of Connecticut, Inc., 647 F. Supp. 1166 (D. 
Mass. 1986), affirmed 826 F.2d 1151 (1st Cir. 1987), cert. denied, 484 U.S. 1061 (1988).  

EPA has refused to publicly discuss this limitation during this rulemaking process, because it 
exposes the fact that many farmers will face permit requirements for plowing a field if that field 
contains low spots that are jurisdictional under the rule. However, in private meetings during the 
comment period, EPA officials have admitted their position that farming that started after 1977 
in a jurisdictional feature, and new farming today in a jurisdictional feature, does require a 
section 404 permit—but “only for the first year” (after that, it would be an “established” 

                                                            
6 CWA §309, 33 U.S.C. §1319 (enforcement provisions). 
7 See CWA §§301(a) and 402(a), 33 U.S.C. §1311(a) and 1342(a).  
8 See Pesticide General Permit for Discharges from the Application of Pesticides (U.S. EPA 
2011) at A-8 (“Delineated Waters of the United States may or may not be wet at the time of 
discharge; however, discharges to such are still considered discharges to Waters of the United 
States.”) 
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operation).9 These same officials as recently as June 3, in meetings with agricultural stakeholders 
in Washington, have taken the position that farmers who started farming after 1977 without a 
Clean Water Act section 404 permit, in wetlands or ephemeral stormwater paths that the rule 
now defines as “waters of the U.S.,” were not “established” and therefore violated the Clean 
Water Act by farming without a permit.  

Want the truth? Under EPA’s interpretation of the agricultural exemptions, many farmers will 
not qualify for an exemption and will face permitting requirements and potentially devastating 
enforcement liability as a result of this rule.  

EPA “FACT”:   The rule “expands regulatory exclusions from the definition of ‘waters of 
the United States’ to make it clear that this rule does not add any 
additional permitting requirements on agriculture.” 

The Real Facts: 

The first part of this statement is “kinda” true, but the last part is false. The agencies did add a 
provision in the final rule that says, “Waters being used for established normal farming, 
ranching, and silviculture activities … are not adjacent.” (This appears on page 199 of the pre-
publication copy of the final rule.) But that does not mean that farmed lands won’t become 
“waters of the U.S.” Remember how narrowly the “normal” farming exemption has been 
interpreted (see above)? Only those lands are excluded—and only from regulation as “adjacent” 
waters. Any farmed lands will still be automatically regulated if they contain ephemeral drainage 
paths or ditches that meet the broad definition of a “tributary”10 (see photo above), or if they 
contain wetlands or other features found to be “waters of the U.S.” under the agencies’ expansive 
“significant nexus” test. For all the reasons described above, farmers with lands like these—and 
farmers with “adjacent” wetlands but who fall outside the “normal” farming exemption—will 
face additional permitting requirements (not to mention the threat of lawsuits) under the rule.     

EPA “FACT”: “The Clean Water Rule does not regulate most ditches.”  

The Real Facts: 

In reality, we have no idea how many ditches, or exactly which ditches, will be regulated under 
the rule. Neither do the agencies. And unfortunately, neither do the people, businesses and state 
and local governments whose lands include ditches. That’s because under this rule, you can’t tell 
a regulated ditch by looking and you can’t tell an excluded ditch either. There is no getting 

                                                            
9 See Letter from Craig Hill, President, Iowa Farm Bureau, to Ken Kopocis, Deputy Assistant 
Administrator, U.S. EPA Office of Water (Sept. 29, 2014) (http://www.regulations.gov/ 
#!documentDetail;D=EPA-HQ-OW-2011-0880-7633). 
10 As stated in the official notice accompanying the rule (page 106), “It is important to recognize that 
‘tributaries,’ including those ditches that meet the tributary definition, are not ‘adjacent’ waters and are 
jurisdictional by rule.” 
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around the fact that ditches are expressly defined as tributaries (Final Rule at 204), and the 
agencies state that “ditches are one important example of constructed features that in many 
instances can meet the definition of tributary” (Final Rule at 97).  

The rule excludes: (1) ditches with ephemeral (after rainfall) flow that “are not a relocated 
tributary or excavated in a tributary” and (2) ditches with intermittent (e.g., seasonal) flow that 
“are not a relocated tributary, excavated in a tributary, or drain wetlands.” (Final Rule at 201). So 
whether you have an excluded ditch or a “tributary” rests entirely on the broad and unknowable 
definition of “tributary” described above. If a landowner cannot know through on-the-ground 
observation which land features would, according to remote sensing and other desktop tools, be 
found to meet the definition of a “tributary” (or to have historically met the definition of 
“tributary”), how can he determine whether a ditch historically relocated a “tributary” or was 
excavated in a tributary? He can’t. It is insufficient for only agency staff—and not the farmer, 
rancher, or other landowner—to be able to identify a regulated ditch, particularly where the 
landowner will face strict liability for any “discharge” of any amount of “pollutant” (including 
biological materials, weed control products, or dirt) into that ditch.     

____________________________ 

Wow—that’s not really what you’d call “straight talk” from the agencies. What else are they 
getting wrong? Ditch the Rule! 


